
THE REDEVELOPMENT AGENCY OF THE CITY OF SAN JOSE 

MEMORANDUM 

TO: HONORABLE MAYOR, CITY FROM: HARRY S. MAVROGENES 
COUNCIL AND AGENCY EXECUTIVE DIRECTOR 

SUBJECT: 
SEE BELOW 

DATE: 
JANUARY 22,2009 

INFORMATION 

SUBJECT: ADDITIONAL INFORMATION REQUESTED AT THE 
PERALTA ACTION PLAN AND SAN PEDRO SQUARE 
URBAN MARKET STUDY SESSION ON JANUARY 20,2009, 
PLUS ADDITIONAL SUPPLEMENT INFORMATION. 

On Friday, January 16,2009, after 5:00 p.m., a packet of material from an 
unknown client appeared in the offices of the Mayor and each Councilmember 
from the McManis Law Firm. A very brief cover letter was attached but there was 
no explanation of the packet's contents, and no indication that there was anything 
critical within its over 120 pages. Staff did not receive the document but it 
appears to have been pieced together from the over 1,700 pages of information 
that the Agency provided willingly to this law firm over the last several months. 

The purpose of this Information Memo is to correct the record and the allegation 
that staff was "hiding" something by not disclosing some of the documents that 
were willingly offered to the law firm by the Agency. Another purpose is to 
provide and disclose any other information that may have been asked for at the 
Study Session relative to the credibility of the applicant on the Masson andlor any 
other project that they have developed with the Agency. 

MASSON PROJECT 

At the Study Session, Councilmember Campos questioned a specific document 
within the packet referencing the word "default". This was an internal 
memorandum dated October 18, 1999 from Lawrence Taylor, of the Agency's 
Finance Division, to Interim Executive Director, Richard Rios, seeking the 
Director's approval to issue a letter of default and outlining the process for that. A 
draft copy of a letter to the McEnerys was attached, giving them five days to make 
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the payments (which were initially billed to them on September 15, 1999, only one 
month before). 

In the meantime, on October 4, 1999, John McEnery had sent a letter to the 
Agency asking for clarification on the actual due date of the payments based on 
prior conservations, and reiterating a request to postpone the start of repayment. 

No letter of default was sent to the McEnerys. On October 29, 1999 (ten days 
later), Lawrence Taylor issued a second internal memorandum to Interim 
Executive Director, Richard Rios, confirming approval to grant the McEnerys an 
extension of an additional three months. That memorandum was approved by the 
Interim Executive Director and a letter was sent to the McEnerys, advising them of 
the extension so that payments would start on October 1, 1999. 

On November 8, 1999, two checks for October and November 1999 were received 
by the Agency from the McEnerys. Payments have been current ever since. There 
was no default, and interest accrued over the 12 month delay so that the Agency is 
whole financially. 

At the Study Session, I explained that this letter, along with the voluminous 
packet, were not new information and did not affect the credibility or the credit 
worthiness of the applicant. I explained that it is quite common in Agency 
agreements to have provisions that allow the granting of an extension of time for 
payment or performance due to unforeseen circumstances. Additionally, I stressed 
that many agreements are amended over the course of time in order to allow for 
adjustments due to changed market or physical conditions. Recent examples 
include the: 

Renegotiated terms for Zanotto's; 
Renegotiated loan terms for Camera Theaters; 
Renegotiations to the Imwalle agreement due to additional contaminants 
found on site; and, 
Renegotiations to the CIM agreement for Block 3 related to improvements 
necessary for a grocery store. 

Now, let me quickly outline the history of the Masson building agreement. 

On June 26, 1996, the Agency Board authorized the Executive Director to 
negotiate and execute an Owner Participation Agreement (OPA) with The Farmers 
Union for the Masson Building Rehabilitation Project at 1611163 West Santa Clara 

Study Session Follow-up 
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Street. On January 27,1997, an OPA was signed by the Agency and The Farmers 
Union. As part of the transaction, the Developer received a HUD guaranteed loan 
of $1,500,000 and an ED1 grant of $200,000. Additionally, the Agency 
contributed a write-down on the HUD loan estimated to be $538,000 over the 20- 
year life of the loan. The Agreement gave the Agency the right to grant an 
extension of time for up to one year in order to cover any unforeseen 
circumstances. 

The project consisted of the rehabilitation of the three-story building with housing 
(including affordable units) on the upper two floors and retail on the ground floor. 
The project addressed the Agency's major redevelopment goals including the 
removal of blight, the preservation of historically significant structures and the 
enhancement of retail in the Downtown. Upon completion of the project, the 
ground floor was occupied by the A.P. Stumps restaurant, creating approximately 
130 new jobs. The upper floors contain 15 housing units which are currently fully 
occupied. 

As is common in the rehabilitation of historical structures, the Developer incurred 
unforeseen costs totaling approximately $300,000. Part of the cost ovkrun 
included a request by the San Jose Fire Department to add a new fire service line 
at a cost of $38,160. At the request of the Developer, the Agency Board 
authorized the Executive Director to negotiate and execute a First Amendment to 
the OPA, increasing Agency assistance by $30,000 for a total of up to $568,000. 
The First Amendment was signed by the Agency and the Developer on January 
13, 1999. (This addresses the inquiry of Councilmember Campos at the Study 
Session referenced as page 23, tab 2.) 

Prior to the completion of the renovation work and lease-up of the apartment units, 
because of economic conditions, the Developer requested and was granted a nine- 
month and then an additional three-month extension to its schedule of 
performance as provided for in the Agreement. Agency documents presented to 
the Council by a private attorney on January 16,2009, indicate the Developer 
requested verification of the three-month extension in a letter dated October 4, 
1999. This was confirmed by the Interim Executive Director in a letter to the 
Developer dated October 29, 1999. The extension also called for the addition of 
accrued interest to the principal so that the Agency was made whole. 
Subsequently, on November 8,1999, the Developer commenced loan payments on 
the Agency loan in compliance with the terms of the Agreement, and has 
continued to make payments for the ensuing 112 consecutive months and remains 
current on the loan at this time. At no time was the Agreement or Agency Loan 
placed into default by the Agency. 

Study Session Follow-up 
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DEVELOPER FEE DISCUSSION 

Finally, at the Study Session, several questions were asked about what fees and 
expenses would be paid out of the Agency's proposed grant and loan funds. 
Specifically, the question was asked if Agency funds would be used to pay a 
developer fee or developer salaries. They will not. The Agency's grant and loan 
funds will be disbursed for "eligible expenses", which will be defined in the OPA 
and Loan Agreement and will specifically exclude Developer fees and salaries. 

It is typical, however, for Developers to include a Developer fee in pro formas. As 
any investor, they expect a financial reward. In this case, any Developer fee 
would have to be paid (if at all) from the Developer's own cash contribution to the 
project. In other words, the Developer, not the Agency, is responsible for 
contributing all funds necessary to complete the project in excess of the $5 million 
Agency grant and loan. A budgeted Developer fee would have to be funded by 
Developer funds. 

VENDOME PROJECT 

Attached is the loan payment history for Swenson and McEnery-affiliated 
projects, which was provided to you on January 15,2009. The attached history 
adds the similar information for the Vendome project. The Vendome Housing 
Rehabilitation project was another OPA between the Agency and The Farmers 
Union, authorized by the Agency Board on November 20, 1997, for a historic 
building renovation with ground floor retail and 32 apartment units (including 
affordable units). The ~ g e n c ~  assistance included aloan in the amount of 
$900,000 and relocation assistance of $200,000. 

On June 18, 1998, the Agency Board authorized the Executive Director to 
negotiate and execute a First Amendment to the OPA to provide a nine-month 
deferral of the commencement of loan repayment, to March 2000. The loan is for 
20 years at 3% interest. The Developer commenced payments on the loan in 
March 2000, in compliance with the terms of the Agreement, and has continued to 
make payments for the ensuing 106 months and remains current on the loan at this 
time. 

In summary, redevelopment of older historic buildings is a difficult task. It often 
costs three times more than new construction and takes additional time due to 
surprises along the way but it is a strongly supported public purpose of this 
Agency. Because preservation is often not economically viable on its own, the 
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Agency has invested over $150 million in historic rehabilitation. Add this to the 
economic uncertainties of a market that sometimes prefers new to old, and you 
have situations which require a patient and helpful public partner to make sure that 
the projects are completed and add to the economic vitality of the City. 

e 
HARRY S. MAVROGENES 
Executive Director 

Attachment (Loan Payment History) 

Study Session Follow-up 



Loan Payment History (Barry Swenson & McEnery-affiliated projects) 

*$24 payment made under protest. Developer disagreed with payment calculation based on their belief that unpaid owner's 
return is accrued year to year. 

Date Principal Interest Revenue Participation Late Fee Total 

- 
Julian Court Condos / JUI-021 2,136,044 / 2,306,856 1 I 

. 

PF Chang NOV-071 

Letitia 

24' 

760,890 1,342 762,232 
** $19,782 balance outstanding. Developer disagreed with payment calculation due to a recent refinance which reduced 
Owner's Equity, an amount that affects the calculation of developer's annual return. Developer is disputing this reduction in 
Owner's Equity. 

- --- --- ---- ---- 

Ryland Mews I May-991 18,000 
18,000 18,000 

Nov-08 4,894 1 
4,918 4,918 

- 
Ryland V Condos 1 Apr-011 818,000 1 

Security 

291,647 1 
818,000 291,647 - 1,109,647 

-PA 

Nov-99 
Dec-99 
Jan-00 

7,276 
7,294 
7,313 

5,972 
5,954 
5,935 .- 



Loan Payment History (Barry Swenson & McEnery-affiliated projects) 

Date Principal Interest Revenue Participation Late Fee Total 
Nov-00 1 7,497 1 5,751 1 
Dec-00 1 7,516 / 5,732 / 
Jan-01 
Feb-01 
Mar-Ot 
Apr-01 
May-01 

7,535 
7,554 
7,573 
7,592 
7,611 

5,713 
5,694 
5,675 
5,656 
5,637 



Loan Payment History (Barry Swenson & McEnery-affiliated projects) 

Date Principal Interest Revenue Participation Late Fee .~7 Total 
May-041 8,326 / 4,922 1 - I ~~ ----- 1 



Loan Payment History (Barry Swenson & McEnery-affiliated projects) 

Security Total 929,505 541,022 - 1,470,527 



Loan Payment History (Barry Swenson & McEnery-affiliated projects) 

Date Principal Interest Revenue Participation Late Fee ......... Total 

........ 1 
............ 

..... 
Nov-01 
Dec-01 - 
Jan-02 

3,630 
3,616 
3,602 

5,499 
5,513 
5,527 

... : '  
Feb-02 
Mar-02 
Apr-02 
May-02 
Jun-02 

3,589 
. 3,575 
3,561 . 
3,547 
3,533 

5,541 
5,554 
5,568 
5,582 
5,596 

- 

- 8 

i 
/ 

.......... 

...... 



Loan Payment History (Barry Swenson & McEnery-affiliated projects) 



Loan Payment History (Barry Swenson & McEnery-affiliated projects) 

Date Principal Interest Revenue Participation Late Fee Total 
Nov-08 
Dec-08 
Jan-09 

Masson Total 666,825 355,651 - - 1,022,476 

Vendome 

7 of 9 

2,347 
2,330 
2,313 

6,783 
6,800 
6,817 

-- 
. , 



Loan Payment History (Barry Swenson & McEnery-affiliated projects) 

Date Principal Interest Revenue Participation - -. ~ Late Fee ...... Total ~~-- 
Apr-03 I 3,2981 2,0151 ..... - 1  
May-03 / 3,3061 2,0071 -. ...... 



Loan Payment History (Barry Swenson & McEnery-affiliated projects) 

Vendome 

Date Principal Interest .- Revenue Participation Late Fee Total 
r i  

Oct-061 3,662 1 1,651 1 L~ ~. .. . ~ i 

3,9181 - 1 , 3 9 4  .- 
Total 368,343 200,153 


